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BACKGROUND
The “Observatório

do Cidadão para Transparência e Boa Governação no Sector de Saúde” (Citizen

Observatory for

Transparency and Good Governance in the Health Sector) - OCS, as a private, non-profit legal person, endowed with legal personality, administrative, financial and patrimonial autonomy, concerning the defense and protection of health rights, carried out a research on the issue of clothing
in the access to health services by citizens, having noted several aspects that deserve deep reflection with regard to institutional transformation at the level of the health sector for a better promotion and protection of the right to health within the framework of the Constitution of the Republic
of Mozambique (CRM).
Health is a fundamental right in accordance with the provisions of article 89 of the Constitution of
the Republic of Mozambique (CRM), which states as follows: “All citizens have the right to medical
and health care, under the Law, as well as the duty to promote and defend public health.”

THE PROBLEM
Over the years, there has been a very repeated practice in the health sector, more specifically in
hospitals, health units, health posts and centers, including access to the Ministry of Health's own
facilities and its directorates, which translates into the prohibition of access due to the use of
clothing or appearance considered inappropriate for accessing health services.
This practice constitutes a limitation in access to health that is not covered by the legal framework in force in the Mozambican legal system. Therefore, it is a practice of discrimination based
on the dressing and appearance of the user whose most vulnerable and victimized groups are
women, young people and the so-called “rastas” (people with dreadslocks), seen as a vagabonds
by the style of the hair and, the homosexuals (known as gays), due to sexual orientation and the
fact that they dress differently from the socially expected for the characteristics of the sexes (male
or female) of the individual.
This prohibition based on dressing and appearance has focused more on women as a way of
controlling the female body, which reveals a tendency towards discrimination of women based
on gender, with regard to access to health services.
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SOME FINDINGS
Formerly, notices and advertisements were displayed in noticeboards and onthe entrances of the
referred institutions in order to expressly warn everyone that entering to those health institutions
by citizens with a specific dressing or appearance were prohibited, as it was considered inappropriate and / or immoral.
Today, due to various advocacy actions by civil society organizations and numerous complaints
from citizens against the formalizing of the practice of prohibiting access to health services based
on the clothing or appearance of the user / patient.
The legality of the practice under analysis in the light of safeguarding of the rights of users of
health services in the country is truly questioned, as the dress code in health units, as well as in
terms of access to the Ministry of Health, it reveals itself, to a certain extent, as a practice that limits the right of access to health, by serving as a qualifier about which patient or user should receive
medical care!
Following two round-tables held on March 5, and May 27, 2020, in person and online, respective-

ly, organized by the OSC in the scope of the “Sou Cidadão” project, together with certain organizations and entities working in the health sector in order to reflect on the situation of the rights
and duties of the user in the national health service. The participants were unanimous in recognizing that in fact there is a practice of limiting access to health services based on the clothing and appearance of the user in several health units and other health institutions, including the Ministry of
Health facilities.
This prohibition based on dressing and appearance is practiced by guards, administrative and
technical staff, and people in the community who block users from access, once the dressing and

appearance of the health service user in question is negatively assessed. In fact, it is the guard who
has the greatest power to decide who should or should not enter in the health institutions, based
on the evaluation of the clothing he does according to the guidance of his superiors, and these being who act arbitrarily in taking decisions according to their convictions and perceptions, cultural
as well as religious when it suits them.
The practice of prohibition based on clothing is also carried out on the referred institutions´ initiative, because they find it immoral, contrary to public ethics and good customs concerning a given
dressing and appearance. There is, erroneously, the use of individual beliefs as institutional norms

to value the clothing and appearance of the users of national health services.
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One of the main reasons for the delay in healthcare is linked to the barrier of access to health
based on clothing and the appearance of the user, which constitutes an undeniable limitation in
access to health services, without a legal basis, which puts in danger the lives of citizens due to
lack of timely medical assistance.
Strictly speaking, the patient or user undergoing hospital treatment or medical assistance, as a
general rule, to be observed or benefit from medical care, does not need have is attire assessed
for the purpose mentioned. In many situations, the medical team, requires the patient (user) to
undress partially or totally so that he can be better observed. Therefore, there is a problem of
lack of information on the part of those who promote and practice the prohibition of access to
health based on clothing, as defended by the participants on the round-tables.

BRIEF ANALYSIS OF THE LEGAL FRAMEWORK
It is essential that the practice of controlling the clothing and appearance that should characterize the user or patients of the health services must be protected by legal support.

Health is a fundamental right, in accordance with the provisions of article 89 of the Constitution
of the Republic of Mozambique (CRM) which states as follows: “All citizens have the right to medical and health care, under the terms of the law, as well as the duty to promote and defend public health. ”

The general principle of human rights and fundamental rights is also applicable to the fundamental right to health, which is that of non-discrimination, as set out in article 35 of the CRM.
With regard to the principles of equality and non-discrimination, it states the following: “All citizens are equal before the law, enjoy the same rights and are subject to the same duties, regardless of color,
race, sex, ethnic origin, place of birth, religion, education level, social position, marital status of the country, profession or political option. ” Furthermore, on the principle of non-discrimination, article 36
of the CRM provides for the principle of gender equality, which states the following: “Men and
women are equal before the law in all areas of political, economic, social and cultural life . ”
Therefore, from the legal point of view, access to health should not be determined based on aspects, elements, instruments that denote discrimination. The issue of limiting access to health
services based on the user's clothing violates the principle of non-discrimination.
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According to article 56 of the CRM, the right to health is binding on all public and private entities,
in the sense that they must be respected and enforced by any of these entities within the framework of the Constitution and the laws. Which means, in this case, that the Ministry of Health must
respect this fundamental right and apply it under the terms of the CRM without discrimination.
The same article 56 of the CRM, in paragraphs 2 and 3, states that the right to health can be limited
due to the safeguard of other rights or interests protected by the Constitution. In this case, the limitation of the right to health based on clothing is not intended to safeguard other rights or interests
protected by the Constitution. Therefore, it is an illegal practice and contrary to CRM.
It is important to note that the provisions of the Charter of Rights and Duties of the Patient, approved by Resolution 73/2007, of 18 December, do not give legal coverage to the practice of prohibiting access to health services based on the clothing or appearance of the user or patient.

RULES ON INTERNATIONAL HEALTH PROTECTION LAW
The right to health is undoubtedly a human right protected by rules of international law applicable in Mozambique, of which: the Universal Declaration of Human Rights (articles 7 and 25); the
African Charter on Human and Peoples' Rights (articles 2 and 16) and the African Charter on the
Values and Principles of Public Service and Administration, ratified by the Mozambican State
through Resolution 67/2012, of 28 December. These human rights protection instruments also prohibit limiting the right to health based on criteria not prescribed by law and which do not respect
the principle of non-discrimination and the principle of equality.
Interestingly, Article 16 of the African Charter on Human and Peoples' Rights states as follows:
1. Everyone has the right to the best possible physical and mental health.

2. The States Parties to the present Charter undertake to take the necessary measures to protect the health of
their populations and to provide them with medical assistance in the event of illness.
This means that the Mozambican State, being a signatory to the African Charter, in addition to the
other measures to be taken to protect the health of citizens, must ensure that the practice of limiting access to health based on the user's clothing or appearance is banned from the NHS .
The African Charter on the Values and Principles of the Function and Public Administration, ratified by the Mozambican State, is particularly important for imposing certain behaviors and principles that must be carried out by the Public Administration, which includes public health institutions, with regard to the practice of non-discrimination and compliance with the principles of legality and human rights.
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NON-DISCRIMINATION UNDER INTERNATIONAL LAW
Health services, goods and facilities must be provided to all without discrimination. Nondiscrimination is a fundamental principle of human rights and is crucial for the enjoyment of the
right to the highest possible standard of health.
Discrimination means any distinction, exclusion or restriction made on the basis of various reasons that
have the effect or objective of impairing or nullifying the recognition, enjoyment or exercise of human rights and fundamental freedoms. Discrimination is linked to the marginalization of specific

population groups and is generally at the root of fundamental structural inequalities in society.
This, in turn, can make these groups more vulnerable to poverty and health problems. It is not
surprising that traditionally discriminated and marginalized groups often have a disproportionate
share of health problems.
Non-discrimination and equality also imply that States must recognize and address the differences and specific needs of groups that generally face specific health challenges, such as the dressing and appearance of women and sexual minorities in particular. The obligation to ensure nondiscrimination requires that specific health standards be applied to certain population groups

such as women, children or people with disabilities. Positive protective measures are particularly
necessary when certain groups of people are continually discriminated against in the practice of
States or by actors in the private sector.
There is no justification for the lack of protection of vulnerable members of society against health
care-related discrimination.
Therefore, there is no doubt that in the light of these international instruments for the protection of
human rights, the practice of limiting access to health based on clothing is a violation of human
rights to health.
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CONCLUSION
The Mozambican State, especially through the Ministry of Health and the relevant Justice Institutions, as is the case with the Ombudsman and the National Commission on Human Rights, has the
primary obligation to protect and promote human rights. Human rights obligations are defined
and guaranteed by domestic law and international human rights instruments, creating binding
obligations for the State by virtue of being a signatory to them. It is, therefore, the State that has
the primary obligation to respect, protect and realize the right to health in the perspective of nondiscrimination by clothing to the user of health services.

RECOMMENDATIONS


The Ministry of Health should prohibit, expressly and unequivocally, the practice of limiting
access to health based on clothing or appearance of the user and user of health services in all
health institutions at national level;



There is an urgent need for a change in the behavior of leaders and / or governments for greater integrity and transparency in the matter of human dignity and the practice of nondiscrimination;



There is an urgent need to adopt a clear public health policy based on human rights and efficient strategies for working together to strengthen civil society in monitoring this issue of the
right to health;



There is an urgent need to monitor regularly, pragmatically and progressively, not only the behavior of the government and health institutions, but also of the justice system regarding the
realization of the right to health without discrimination;



It is urgent to adopt a strategy for effective accountability for the violation of the right to health

based on the clothing and appearance of the user.
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The Citizen Observatory for Transparency and Good Governance in the Health Sector - OCS
is a private, non-profit legal person, endowed with legal personality, with administrative,
financial and patrimonial autonomy, governed by these statutes and other legislation
applicable. The organization was created by a heterogeneous group of Mozambican health
professionals, social scientists and researchers interested in helping to deepen public
participation, guarantee human rights and rescue informed citizenship about public health
services in Mozambique.
The main objective of OCS is to contribute to the promotion of public policies and initiatives
based on transparency, access to information, citizen participation, accountability, ethics and
probity in the management of public affairs, to generate quality behavior in public services,
which have a positive impact on human development and sustainability in the Mozambican
population.

The OCS takes a position in relation to the political health agendas in the country, but rather
seeks to objectively analyze what has been happening in the public health system, from
governance processes, public participation to the actions of the main health actors. OCS
gathers evidence that supports all of its position regarding processes, actions and results in
this sector.
To this end, it seeks to progressively establish an appropriate observational device and
regularly promotes meetings with groups of professionals, users, managers, communitybased organizations, researchers, researchers and others; to deepen the national health issues
of the population for an informed position.
In addition to studying the present and examining the more or less immediate past, OCS
seeks to establish scenarios about the future and learn through a continuous comparison
between the “desired”, the “predicted” and the “observed”.
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